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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[24  CFR  Part  55] 

[Docket  No.  R-79-692] 

Procedure  for  Floodplain  Management 
and  the  Protection  of  Wetlands— 
Implementation  of  Executive  Orders 
11988  and  11990 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Proposed  Rule — Notice  of  Draft 
Procedure. 

SUMMARY:  This  proposed  rule  prescribes 
policies  and  procedures  to  be  used  by 
the  Department  of  Housing  and  Urban 
Development  for  implementing 
Executive  Order  11988  on  Floodplain 
Management  and  Executive  Order  11990 
for  the  Proctection  of  Wetlands.  The 
Department  will  consider  comments 
from  the  public  and  other  governmental 
agencies  in  preparing  a  final  rule.  The 
proposal  described  in  the  notice  may  be 
changed  in  the  light  of  comments 
received. 

date:  Comments  must  be  received  on  or 
before  November  10, 1979. 

ADDRESS:  All  comments  should  be  sent 
to  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  D.C.  20410.  Each  person 
submitting  a  comment  should  include 
his/her  name  and  address,  refer  to  the 
document  by  the  docket  number 
indicated  by  the  headings,  and  give 
reasons  for  any  recommendations. 
Copies  of  all  written  comments  received 
wil  be  available  for  examination  by 
interested  persons  at  the  above  address 
from  8:45  a.m.  to  5:15  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walter  Prybla,  Office  of 
Environmental  Quality,  202/755-3409. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Water  Resources  Council’s  Floodplain 
Management  Guidelines  for 
Implementing  Executive  Order  11988  (43 
FR  6063,  February  10, 1978). 

Background 

Executive  Order  11988,  Floodplain 
Management 

That  Order,  signed  May  24, 1977, 
revoked  and  replaced  Executive  Order 
11296  issued  August  10, 1966.  The  new 
order  requires  all  executive  agencies  to 
protect  the  values  and  benefits  of 


floodplains  and  to  reduce  risks  of  flood 
losses  by  not  conducting,  supporting  or 
allowing  action  located  in  floodplains 
unless  it  is  the  only  practicable 
alternative.  Agencies  are  to  use 
available  floodplain  maps  of  the  Federal 
Insurance  and  Hazard  Mitigation 
Agency  (formerly  Federal  Insurance 
Administration)  or  other  available 
floodplain  information  in  order  to  make 
these  judgments.  If  the  agency 
determines  that  its  actions  must  be 
located  in  the  floodplain  then  it  must 
minimize  potential  harm  to  the 
floodplain.  It  must  notify  state  and  local 
governments  of  its  action,  state  how  the 
action  is  compatible  with  state  and  local 
floodplain  protection  laws,  and  identify 
the  alternatives  that  were  considered. 
Floodplains  must  also  be  taken  into 
account  in  agency  requests  for 
authorization  for  Federal  programs.  The 
Order  requires  Federal  agnecies  to 
manage  their  property  and  to  floodproof 
their  facilities  in  accordance  with  the 
same  standards  and  criteria  that  have 
been  adopted  under  the  National  Flood 
Insurance  Program. 

Executve  Order  11990,  Protection  of 
Wetlands 

That  Order,  signed  May  24, 1977, 
requires  all  executive  agencies  to  refrain 
from  supporting  construction  in 
wetlands  wherever  there  is  a 
practicable  alternative.  The  Order 
established  a  Federal  policy  for  the 
conservation  and  protection  of 
wetlands,  and  directs  Federal  agencies 
to  take  certain  steps  to  avoid  to  the 
extent  possible  the  long  and  short  term 
impacts  associated  with  the  destruction 
or  modification  of  wetlands.  If  the  head 
of  a  Federal  agency  finds  that  there  is  no 
practicable  alternative  to  the  use  of 
wetlands  for  a  project,  the  agency  must 
act  to  reduce  the  adverse  impacts  on  the 
wetlands.  Each  agency  is  also  required 
to  provide  opportunity  for  early  public 
review  of  any  plans  or  proposals  to  alter 
wetlands.  The  order  applies  to  direct 
Federal  construction  in  wetlands,  to 
federally  financed  or  assisted 
construction  in  wetlands,  and  to  the 
uses  of  wetlands  on  Federally-owned 
property. 

24  CFR  Part  55 

HUD  proposes  to  add  a  new  Part  55  to 
Title  24  of  the  CFR  by  this  notice  of 
proposed  rulemaking.  This  notice 
provides  the  Department's  proposed 
procedure  to  implement  Executive  Order 
11988  on  Floodplain  Management  and 
Executive  Order  11990  for  the  Protection 
of  Wetlands,  hereinafter  referred  to  as 
Orders.  The  Department’s  previous 
issuances  (44  FR  12857,  March  8, 1979;  44 


FR  30273,  May  24, 1979)  made  reference 
to  the  Orders.  Existing  regulations, 
policies,  standards,  issuances  and 
operating  instructions  including  program 
handbooks,  application  and  agreement 
forms  of  the  various  HUD  programs  will 
be  amended  to  conform  with  this  Part. 

Under  this  procedure,  the  Department 
or  CDBG  recipient  will  review  each 
proposed  action  to  which  this  Part 
applies  to  determine  if  it  is  to  be  located 
in  or  appreciably  affects  a  floodplain  or 
wetland.  If  it  is,  the  reviewer  will  notify 
and  involve  the  public,  identify 
alternatives,  identify  adverse  impacts, 
develop  strategies  for  minimizing 
potential  impacts,  re-evaluate  the  action 
in  light  of  information  gathered,  and 
notify  the  public  of  the  decision 
concerning  the  project,  if  approved.  The 
reviewer  will  consider  criteria 
developed  by  the  Water  Resources 
Council  in  making  a  decision.  Examples 
of  actions  to  which  these  procedures  are 
not  applicable  include  most  insurance 
actions  involving  single  family  housing, 
existing  housing  assistance  payment 
programs,  training,  technical  assistance 
and  most  planning  grants,  and  other 
primarily  procedural  or  administrative 
requirements  of  the  Department.  The 
coverage  of  inapplicable  activities  shall 
be  accomplished  to  the  extent 
practicable,  through  the  incorporation  of 
appropriate  criteria  and  standards  in  the 
program  regulations  affecting  such 
activities. 

Under  this  procedure,  all  actions  that 
are  undertaken  are  to  be  in  accordance 
with  the  previously  mentioned  Orders 
and  with  the  general  principles  of  the 
following:  (a)  Unified  National  Program 
for  Floodplain  Management,  Water 
Resources  Council,  1976;  (b)  Executive 
Order  11514,  Protection  and 
Enhancement  of  Environmental  Quality; 
and  (c)  Office  of  Management  and 
Budget  Circular  A-95. 

The  Department  has  determined  that 
an  environmental  impact  statement  and 
a  regulatory  analysis  are  not  required 
with  this  rule.  A  copy  of  these  findings 
is  available  for  inspection  in  the  Office 
of  the  Rules  Docket  Clerk  at  the  address 
provided  above. 

Accordingly,  it  is  proposed  to  add  a 
new  Part  55  to  Title  24  of  the  CFR  to 
read  as  follows: 

PART  55— HUD  PROCEDURE  FOR 
FLOODPLAIN  MANAGEMENT  AND 
THE  PROTECTION  OF  WETLANDS 

Sec. 

55.1  Purpose  and  authority. 

55.2  Policy  and  applicability. 

55.3  Procedures. 

55.4  Responsibilities. 

55.5  [Reserved] 

55.6  Definitions. 


r 
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S  55.1  Purpose  and  authority. 

This  part  describes  the  specific  means 
by  which  the  Department  of  Housing 
and  Urban  Development  will  conduct  its 
programs  so  as  to  meet  the  objectives  of 
Executive  Order  11988,  Floodplain 
Management,  and  Executive  Order 
11990,  Protection  of  Wetlands.  These 
Orders  were  issued  May  24, 1977  and 
direct  each  agency  to  prescribe 
procedures  to  implement  the  policies 
and  requirements  of  these  Orders. 

§  55.2  Policy  and  applicability. 

It  is  the  policy  of  HUD  programs  to 
apply  requirements  of  the  two  Executive 
Orders  to  all  HUD  programs  and 
projects  in  the  following  manner: 

(a)  For  all  projects  subject  to  an 
environmental  review  in  accordance 
with  “Departmental  Policies, 
Responsibilities  and  Procedures  for 
Protection  and  Enhancement  of 
Environmental  Quality”  (38  FR  19182, 

July  18, 1973,  as  amended)  (see  24  CFR 
Part  50),  compliance  with  procedures 
and  other  requirements  of  the  Executive 
Orders  shall  be  accomplished  as  part  of 
the  environmental  review  and  shall  be 
completed  prior  to  the  decision  points 
specified  in  Appendices  A-1  and  A-2  of 
the  environmental  policy. 

(b)  For  all  projects  subject  to  the 
“Environmental  Review  Procedures: 
Community  Development  Block  Grant 
Program”  (CDBG)  (24  CFR  Part  58), 
compliance  with  the  procedures  and 
other  requirements  of  the  Executive 
Orders  shall  be  accomplished  by  the 
applicant  as  part  of  the  environmental 
review  in  accordance  with  the  specifics 
stated  in  24  CFR  58.23,  Floodplains  and 
Wetlands. 

(c)  Coverage  of  the  activities  listed 
below  shall  be  accomplished,  to  the 
extent  practicable,  through  the 
incorporation  of  appropriate  criteria  and 
standards  in  the  program  regulations 
affecting  such  activities,  and  this  Part 
shall  not  apply  to  them.  These  include: 

(1)  Section  5.a.(l)  (see  Footnote  No.  1); 

(2)  Section  5.c.(2]  (see  Footnote  No.  2)  of 
the  Departmental  environmental 
procedures;  (3)  multifamily  property 
disposition  actions  described  in  Section 
5.d.(6)(i)  excepting  compliance  with 
Section  3(d)  of  Executive  Order  11988; 
and  (iv)  types  of  projects  identified  in  24 
CFR  58.21  (see  Footnote  No.  3)  of  CDBG 
environmental  procedures. 

(d)  New  programs  not  covered  by 
paragraphs  (a),  (b),  or  (c)  of  this  section 
shall  be  referred  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development  (CPD)  for  a  decision  on  the 
appropriate  methods  of  applying  the 


executive  orders,  until  this  part  can  be 
amended,  to  take  such  new  programs 
into  account. 

(e)  Major  amendatories  to  previously- 
approved  projects  are  subject  to  the 
executive  orders.  Otherwise,  projects 
which  have  passed  the  decision  points 
contained  in  Appendices  A-1  and  A-2 
of  “Departmental  Policies, 

Responsibilites  and  Procediures  for 
Protection  and  Enhancement  of 
Environmental  Quality  (38  FR  19188  July 
18, 1973,  as  amended)  (see  24  CFR  Part 
50)  and  CDBG  projects  for  which  HUD 
has  approved  the  release  of  fimds  (24 
CFR  58.31)  shall  not  be  subject  to 
retroactive  review. 

(f)  Under  this  procedure,  all  actions 
that  are  undertaken  are  to  be  in 
accordance  with  the  general  principles 
of  the  following:  (1)  UniHed  National 
Program  for  Floodplain  Management, 
Water  Resources  Council,  1976;  (2) 
Executive  Order  11514,  Protection  and 
Enhancement  of  Environment  Quality; 
and  (3)  Office  of  Management  and 
Budget  Circular  A-95. 

§  55.3  Procedures. 

To  the  maximum  extent  feasible, 
compliance  with  the  executive  orders 
shall  be  carried  out  as  an  integral  part  of 
the  environmental  review  procedures 
identified  in  §  55.2;  separate  and 
duplicative  processing  shall  be  avoided 
wherever  possible. 

(a)  Prior  to  taking  any  action  which  is 
subject  to  this  Part,  HUD  or  the  CDBG 
applicant  shall  undertake  a 
decisionmaking  process  which  includes 
the  following: 

(1)  Determine  whether  the  proposed 
action  is  located  in  a  wetland  and/or 
the  100-year  floodplain  (or  a  larger 
floodplain  for  critical  actions);  or 
whether  it  has  the  potential  to 
appreciably  affect  or  be  appreciably 
affected  by  a  floodplain  or  wetland; 

(2)  In  accordance  with  public  notice 
instructions  contained  below,  notify  the 
public  at  the  earliest  possible  time  of  the 
intent  to  carry  out  an  action  appreciably 
affecting  or  appreciably  affected  by  a 
floodplain  or  wetland,  and  involve  the 
broadest  affected  and  interested  public 
in  the  decisionmaking  process; 

(3)  Identify  and  evaluate  practicable 
alternatives  to  locating  in  a  floodplain 
or  wetland  (including  alternative  sites 
outside  the  floodplain  or  wetland; 
alternative  actions  which  serve 
essentially  the  same  purpose  as  the 
proposed  action,  but  which  have  less 
potential  to  affect  the  floodplain  or 
wetland  adversely;  and  the  “no  action” 
option); 

(4)  Identify  the  full  range  of 
potentially  appreciably  direct  or  indirect 


adverse  impacts  associated  with  the 
occupancy  or  modification  of 
floodplains  and  wetlands  and  the  direct 
and  indirect  support  of  floodplain  and 
wetland  development  that  could 
reasonably  be  expected  to  result  from 
the  proposed  action,  and  consider 
factors  relevant  to  the  proposal’s  effect 
on  wetlands  in  accordance  with  Section 
5  of  the  Executive  Order  11990.  In 
determining  the  practicability  of 
alternatives,  analyze  the  following 
factors:  (1)  Natural  environment 
(topography,  habitat,  hazards,  etc.);  (2) 
Social  concerns  (aesthetics,  historical 
and  cultural  values,  land  use  patterns, 
etc.);  (3)  Economic  aspects  (costs  of 
space,  construction,  transportation 
services  and  relocation);  and  (iv)  Legal 
constraints  (deeds,  leases,  etc.). 

(5)  Minimize  the  potential  impacts 
affecting  floodplains  and  wetlands  that 
are  identified  under  paragraph  (a)(4)  of 
this  section,  restore  and  preserve  the 
natural  and  beneficial  values  served  by 
floodplains,  and  preserve  and  enhance 
the  natural  and  beneficial  values  served 
by  wetlands;  mitigate  in  accord  with  the 
standards  and  criteria  set  forth  in 
Section  3(a)  of  Executive  order  11988; 

(6)  Re-evaluate  the  proposed  action  to 
determine  first,  if  it  is  still  practicable  in 
light  of  its  exposure  to  flood  hazards 
and  its  potential  to  disrupt  floodplain 
and  wetland  values  and,  second,  if 
alternatives  rejected  at  paragraph  (a)(3) 
of  this  section  are  practicable  in  light  of 
the  information  gained  in  paragraph 
(a)(4)  and  (5)  of  this  section.  If,  after 
compliance  with  the  requirements  of  this 
Part,  new  construction  of  structures  or 
facilities  are  to  be  located  in  a 
floodplain  or  wetland,  accepted 
floodproofing  and  other  measures  shall 
be  applied  to  new  construction  or 
rehabilitation.  To  achieve  flood 
protection,  wherever  practicable 
structures  shall  be  elevated  above  the 
flood  level  rather  than  filling  in  land  in 
compliance  with  Section  3(b)  of 
Executive  Order  11988; 

(7)  Prepare,  and  provide  the  public 
with,  a  finding  and  public  explanation  of 
any  final  decision  that  there  is  no 
practicable  alternative  to  locating  an 
action  in  or  appreciably  affecting  the 
floodplain  or  wetland;  and 

(8)  Review  the  implementation  and 
post-implementation  phase  of  the 
proposed  action  to  ensure  that 
mitigation  requirements  are  fully 
implemented. 

(b)  In  addition  to  project  specific 
reviews,  program  managers  shall  have 
the  option  to  apply  sectoral,  areawide,  t 
or  commimity  reviews  in  applying  the 
executive  orders.  These  efforts  slmll  be 
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coupled  with  areawide  environmental 
impact  statements. 

(c)  In  making  determinations  under 
paragraphs  (a)  and  (b),  of  this  section, 
the  reviewer  shall  consider  the 
Floodplain  Management  Guidelines 
prepared  by  the  Water  Resources 
Council  and  published  February  10, 

1973.  at  43  FR  6030. 

(d)  Program  managers  shall 
incorporate  these  procedures,  or 
suitable  variations  thereof,  in  their 
program  processing  handbooks  and 
regulations,  subject  to  the  review  and 
approval  of  the  Assistant  Secretary  for 
CPD. 

(e)  HUD  need  not  carry  out  the 
procedure  specitied  in  this  Part  where 
another  Federal  agency  has  complied 
with  the  special  procedures  required 
under  the  Executive  Orders  on  an 
areawide  or  project  basis,  where 
previous  compliance  covered  the  type, 
character  and  location  of  the  action 
proposed  by  HUD  or  for  HUD  approval. 
Specifically,  the  HUD  proposal  must  be 
substantially  consistent  with  the  number 
of  units,  densities,  and  uses 
contemplated  as  the  previous  review. 
Floodplain  conditions  and  data  must  not 
have  changed  appreciably.  This 
paragraph  (e)  will  be  effective  only 
where  processing  has  been  carried  out 
pursuant  to  another  agency's  procedures 
which  have  been  published  as  a  fmal 
rule. 

(f)  At  the  earliest  possible  time  HUD 
and  CDBG  applicants  shall  provide 
adequate  information  to  give  the  public 
an  opportunity  to  comment  on  action 
appreciably  affecting  or  affected  by 
floodplains  or  wetlands.  Notices  for 
earlier  public  review  pursuant  to  Section 
2(a](4]  of  Executive  Order  11988  and 
Section  2(b)  of  Executive  Order  11990  as 
well  as  notices  of  findings  and 
explanation  to  public  of  the  final 
decision  pursuant  to  Section  2(a](ii]  and 
2(a](3]  of  Executive  Order  11988  shall  be 
published  in  a  local  newspaper  of 
general  circulation  serving  the  project 
area.  These  notices  shall  be  combined 
with  environmental,  A-95,  and  other 
notice  requirements  as  much  as 
practicable.  For  actions  having  national 
significance,  which  should  be  very 
infrequent  in  HUD  programs,  the  Federal 
Register  shall  be  the  minimum  means  for 
notice.  For  actions  described  in  §  55.2(c] 
and  having  primarily  local  importance, 
notices  may  entail,  as  appropriate  and 
practicable.  A-95  notification  or  a  range 
of  media  notifications,  postings,  and 
direct  mailings.  The  A-95  notification 
process  is  described  in  HUD  Regulations 
on  the  "Implementation  of  0MB  Circular 
No.  A-95  (44  FR  18868  on  March  29. 
1979). 


(g)  Prior  to  the  decision  point  in 
Appendices  A-1  or  A-2  of 
“Departmental  Policies,  Responsibilities 
and  Procedures  for  Protection  and 
Enhancement  of  Environmental  Quality 
(38  FR  19188,  July  18. 1973.  as  amended) 
(see  24  CFR  Part  50)  or  prior  to 
execution  of  the  certification  required 
by  24  CFR  58.30(c)  of  the 
"Environmental  Review  Procedures  for 
the  Community  Development  Block 
Grant  Program  (CDBG).  HUD  or  the 
CDBG  applicant  pursuant  to  Section  4  of 
Executive  Order  11968  shall  inform  any 
private  party  participating  in  the 
transaction  (such  as  a  homebuyer  or 
redeveloper]  of  the  hazards  of  locating 
structures  in  the  floodplain. 

(h)  Compliance  with  Section  3(d)  of 
Executive  Order  11988  shall  be  required 
for  disposition  of  HUD  acquired 
properties  and  for  the  disposition  of 
property  acquired  by  CDBG  applicants 
with  Federal  funds. 

§  55.4  Responsibilities. 

(a)  The  Assistant  Secretary  for  CPD 
shall  have  overall  responsibility  for  the 
application  of  the  executive  orders  to 
HUD  programs.  He  shall  maintain 
liaison  on  these  matters  with  Water 
Resources  Council,  the  Federal 
Insurance  and  Hazard  Mitigation 
Agency  of  FEMA,  and  the  Council  on 
Environmental  Quality.  He  shall  monitor 
the  implementation  activities  of  the 
HUD  program  managers.  He  is 
responsible  for  monitoring  and 
compliance  activities  under  the  CDBG 
program  and  shall  provide  appropriate 
technical  assistance  and  advice  to 
CDBG  applicants.  He  shall  also  have  the 
authority  to  review  and  approve  any 
implementing  regulations  and 
procedures  issued  by  other  units  of  the 
Department. 

(b)  All  other  program  managers  shall 
carry  out  their  programs  in  a  manner 
consistent  with  these  regulations. 

§  55.5  Definitions. 

The  following  terms  and  definitions 
shall  apply,  as  appropriate,  to  this  part 
and  to  all  program  implementing 
procedures  and  regulations. 

“Base  Flood”  means  the  flood  that  has 
a  one  percent  or  greater  statistical 
chance  of  being  equalled  or  exceeded  in 
any  given  year. 

“Base  Floodplain  "  means  the 
floodplain  area  that  would  be  inundated 
by  the  selected  base  flood,  typically  by 
the  one  percent  recurrence  probability 
flood. 

"CDBG”  (Community  Development 
Block  Grant  Program)  means  all 
programs  authorized  under  Title  1  of  the 
Housing  and  Community  Development 


Act  of  1974  as  amended.  For  example, 
this  includes  the  Urban  Development 
Action  Grant  (UDAG)  Program. 

"Critical  Action”  meam  any  activity 
involving  structure  or  facility  use  or 
function  for  which  there  would  be  an 
unacceptable  potential  for  catastrophic 
loss  or  risk  to  human  safety. 

“Emergency  Actions  ”  means 
emergency  work  essential  to  save  lives 
and  protect  property  and  public  health 
and  safety  performed  imder  Sections  305 
and  306  of  the  Disaster  Relief  Act  of 
1974  (42  U.S.C.  5145  and  5146). 

“Enhance”  xneaxia  to  increase, 
heighten  or  improve  the  natural  and 
beneficial  values  associated  with 
wetlands. 

“Executive  Orders"  means  Executive 
Orders  11988,  Floodplain  Management. 
and  11990,  Protection  of  Wetlands 
(Signed  May  24, 1977). 

“Facility”  means  any  man-made  or 
man-placed  item  other  than  a  structure 
as  defined  in  this  section. 

“Flood  or  Flooding"  means  a  general 
and  temporary  condition  of  partial  or 
complete  inundation  of  normally  dry 
land  areas  fi'om  the  overflow  of  inland 
and/or  tidal  waters,  and/or  the  unusual 
and  rapid  accumulation  of  runoff  of 
surface  waters  from  any  source. 

“Flood Fringe”  means  that  portion  of 
the  floodplain  outside  of  the  fioodway 
(often  referred  to  as  “floodway  fringe"). 

“Floodplain" means  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters  including  flood-prone 
areas  of  offshore  islands.  A  floodplain, 
at  a  minimum,  includes  that  area  subject 
to  a  one  percent  or  greater  statistical 
chance  of  flooding  in  any  given  year. 
Based  upon  the  degree  of  risk  present, 
floodplains  involving  critical  actions 
may  be  defined  as  having  a  change  of 
flooding  that  is  less  than  one  percent  in 
any  given  year. 

“Floodproofing"  means  the 
modification  of  individual  structures 
and  facilities,  their  sites,  and  their 
contents  to  protect  against  structural 
failure,  to  keep  water  out  or  to  reduce 
adverse  efiects  in  the  event  of  water 
entry. 

“Moodway”  means  that  portion  of  the 
geologic  floodplain  defined  optimally  by 
consideration  of  all  of  the  following 
factors:  (1)  Needs  to  convey  floodwaters 
without  excessive  backwater  effects;  (2) 
possibility  for  excessive  flood  risk, 
especially  potentially  catastrophic  risk; 
(3)  unacceptable  impedance  of  potential 
flood  discharges;  (4)  potential  legal 
liability  for  induced  backwater  effects  of 
encroachments  onto  the  floodplain;  (5) 
potential  adverse  environmental 
consequences  of  modifications  or 
encroachments  onto  the  floodplain;  (6) 
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local  public  needs  for  open  space  that 
might  best  be  fulfilled  within  the 
floodplain;  (7)  existing  public  and 
private  ri^ts  within  ^e  floodplain;  and 
(8)  the  comparative  significance  of 
channel  and  floodplain  storage  of 
floodwaters.  Locally  defined  and  locally 
regulated  floodways,  whether  or  not 
optimally  defined,  must  be  observed  by 
all  site-specihc  HUD  programs. 

“Functionally-dependent  use"  means 
a  use  which  cannot  perform  its  intended 
purpose  unless  it  is  located  or  carried 
out  in  close  proximity  to  water. 

"Minimize"  means  to  reduce  to  the 
greatest  extent  practicable. 

"Natural  Values  of  Floodplains  and 
Wetlands"  means  the  qualities  of  or 
functions  served  by  floodplains  and 
wetlands  which  include  but  are  not 
limited  to:  (1)  Water  resource  values 
(natural  moderation  of  floods,  water 
quality  maintenance,  groundwater 
recharge);  (2)  living  resource  values 
(fish,  wildlife,  plant  resources  and 
habitats);  (3)  cultural  resource  values 
(open  space,  natural  beauty,  scientiHc 
study,  outdoor  education,  recreation); 
and  (4)  cultivated  resource  values 
(agriculture,  aquaculture,  forestry). 

“Practicable"  means  capable  of  being 
done  within  existing  constraints.  The 
test  of  what  is  practicable  depends  upon 
the  situation  and  includes  consideration 
of  all  pertinent  factors,  including 
environment,  cost,  benefit,  social 
acceptability  and  available  technology. 

“Preserve "means  to  prevent 
modiHcation  of  wetlands  or  natural 
floodplain  environments,  or  to  maintain 
them  as  closely  as  practicable  to  their 
natural  or  current  states. 

“Regulatory  Floodway”  means  the 
area  regulated  by  Federal,  State  or  local 
requirements  to  provide  for  the 
discharge  of  the  base  flood.  A  regulatory 
floodway  should  be  defined  in 
accordance  with  the  foregoing  definition 
of  Floodway. 

"Pestore"  means  to  reestablish  to  the 
extent  practicable  a  setting  or 
environment  in  which  natural  functions 
of  the  floodplain  can  operate. 

“Structures"  means  walled  or  roofed 
buildings,  including  auxiliary  buildings, 
mobile  homes  and  gas  or  liquid  storage 
tanks. 

"Support" means  to  encourage,  allow, 
ser\’e  or  otherwise  facilitate  floodplain 
or  wetland  development.  Direct  support 
results  from  actions  within  a  floodplain 
os  wetland,  and  indirect  support  results 
from  actions  outside  of  floodplains  or 
wetlands. 

*Wetkaxls”  means  those  areas  that 
atre  hrardated  by  surface  or  ground 
water  with  a  frequency  sufficient  to 
8i4}port,  and  that  under  normal 


circumstances  does  or  would  support,  a 
prevalence  of  vegetative  or  aquatic  life 
that  requires  saturated  or  seasonally 
saturated  soil  conditions  for  growth  and 
reproduction.  Wetlands  generally 
include  swamps,  marshes,  bogs  and 
similar  areas  such  as  sloughs,  kettles, 
prairie. potholes,  wetmeadows,  river 
overflows,  mud  flats,  and  natural  ponds. 

Issued  at  Washington,  D.C.,  on  {uly  18, 

1979. 

Patricia  Roberts  Harris, 

Secretary  of  Housing  and  Urban 
Develapment. 

Footnotes 
Footnote  #1 

Relevant  lines  of  §  5.a.(l)  of  Chapter  2  of 
the  “Departmental  Policies,  Responsibilities 
and  Procedures  for  Protection  and 
Enhancement  of  Environmental  Quality”  (38 
FR 19185,  July  18, 1973,  as  amended)  (see  24 
CFR  Part  50)  read  as  follows:  (1)  Exemptions. 
Although  HUD’S  general  policy  on 
environmental  considerations  applies  to  all 
HUD  actions,  the  procedural  requirements  for 
environmental  clearances  set  forth  in  this 
paragraph  shall  not  apply  to  those  HUD 
actions  which  have  been  determined  not  to 
be  "major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  These  shall  include  an 
individual  action  on  a  one-to-four  family 
dwelling,  training  grants  and,  under  some 
conditions,  rehabilitation  and/or 
modernization  projects.  Rehabilitation  or 
modernization  projects  are  exempt  from 
these  procedures  unless  they  result  in  any  of 
the  following  effects:  (1)  Increase  the  number 
of  dwelling  units  per  acre  by  m.ore  than  20%; 
or  (2)  change  land  uses  from  residential  to 
nonresidential  or  from  nonresidential  to 
residential;  or  (3)  change  one  class  or 
residential  land  use  to  another  class  or 
residential  land  use;  or  (4)  involve  a  cost  of 
rehabilitation  or  modernization  which 
exceeds  75%  of  the  replacement  cost  of  the 
property  after  rehabilitation  or  modernization 

*  *  *  Planning  assistance  projects  (701 
Comprehensive  Planning  Assistance  grants 
and  other  planning  loans  and  grants)  are 
exempted  from  the  procedural  requirements, 
but  in  lieu  thereof  an  environmental 
assessment  of  the  final  planning  product  shall 
be  required  as  part  of  the  proposed  planning 
program  *  *  *.  With  respect  to  disaster  relief 
and  emergency  activities  of  the  Department, 
procedures  for  environmental  clearance  shall 

'  not  apply  to  actions  designed  to  meet  the 
temporary  housing  needs  of  the  affected 
population.  Disaster  activities  which  provide 
permanent  housing  and  other  recovery  efforts 
will  follow  the  environmental  clearance 
procedures.  However,  where  required  by  the 
serious  nature  of  the  situation  and  upon  the 
approval  of  the  Assistant  Secretary  for  CPD, 
activities  such  as  disaster  related  early  land 
aoquiritioB,  cleerasioe  of  damaged  structures 
and  relocation  ef^vts  nay  take  place  prior  to 
the  nompietinn  of  the  envkonmental  review 

*  *  *  Except  for  these  exemptions,  all  HUD 
actions  must  undergo  one  or  more 
ecvironmaital  elearances. 


Footnote  #2 

Relevant  lines  &om  Section  5.c.(2)  of 
Chapter  2  of  the  “Departmental  Policies, 
Responsibilities  and  Procedures  for 
Protection  and  Enhancement  of 
Environmental  Quality”  (38  FR  19186,  July  18, 
1973,  as  amended)  (see  24  QH  Part  50)  read 
as  follows:  (2)  Policy  actions  (legislation, 
regulations,  policy  and  guidance  documents). 
Special  Environmental  Qearance  for 
legislative  proposals,  proposed  regulations, 
policy  issuances  such  as  handbooks, 
circulars,  standards,  and  proposed  revisions 
to  existing  program  policies,  procedures, 
standards,  criteria  and  other  guidance 
consists  of  determining  whether  or  not  an 
Environmental  Impact  Statement  shall  be 
required.  Certain  categories  of  policy  and 
guidance  documents  and  regulations  which 
are  clearly  unrelated  to  environmental 
concerns  need  not  undergo  environmental 
clearance.  These  include  internal 
administrative  procedures,  accounting  and 
fiscal  allocation  instruction,  brochures  and 
pamphlets  for  public  information,  internal 
personnel  policies  and  procedures,  and  other 
actions  which,  in  the  determination  of  the 
program  Environmental  Clearance  Officer 
designated  by  the  appropriate  Assistant 
Secretary  or  Administrator,  have  no  potential 
for  significantly  affecting  the  quality  of  the 
environment. 

Footnote  #5 

Proposed  24  CFR  58.21  entitled  “Exempted 
Activities  and  Categorical  Exclusions”  of 
“Environmental  Review  Procedures: 
Community  Development  Block  Grant 
Program  (CDBG)”  (24  CFR  Part  58)  reads  as 
follows:  (a)  Activities  exempt  by  statute.  The 
following  activities,  to  the  extent  eligible  for 
assistance  under  Title  1,  are  exempt  from  the 
requirements  of  this  part:  (1)  Environmental 
studies  or  assessments;  (2)  Activities 
authorized  by  Section  105(a)(12)  of  Title  1  and 
24  CFR  570.205;  (b)  Categorical  exclusions. 
Activities  and  projects  (see  definitions  §  58.3) 
and  aggregation  requirements  of  §  58.5(d) 
which  consist  solely  of  the  following  kinds  of 
activities  shall  be  categorically  excluded  (see 
definition  §  58.3(b))  from  the  requirements  of 
this  Part:  (1)  Administrative  costs  as  provided 
by  24  CFR  570.206  and  571.206.  (2)  The 
payment,  under  authority  to  Section 
105(a)(10)  of  Title  I,  of  principal  and  interest 
on  outstanding  urban  renewal  project  loans 
as  defined  in  24  CFR  570.800(b)  where  such 
payment  is  not  covered  by  §  58.20  or  where 
such  payment  is  not  associated  with  a  change 
in  the  related  urban  renewal  project.  (3)  The 
payment,  under  authority  of  Section  106(c)  of 
Title  1,  of  principal  and  interest  due  on  notes 
or  other  obligations  guaranteed  pursuant  to 
Section  108;  and  the  repayment,  under 
authority  of  Section  108;  and  the  repayment, 
under  authority  of  Section  108(e).  due  the 
United  States  as  a  result  of  guarantees  made 
pursuant  to  Section  108.  (4)  The  payment  of 
Engineering  and  design  costs  associated  with 
an  activity  eligible  under  24  CFR  S70.201 
tlvough  570.204.  (5)  Aoquiaitkin.  ooastniction, 
reconstruction,  rehabihtatioa  or  metallation 
of  public  facilities  and  improvesuento  eligible 
under  §§  570.201(c)  and  571J01(c)  and 
economic  development  acthritiee  authorized 
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pursuant  to  SS  570.203  and  571.203.  subject  to 
the  following  limitations:  (i)  Acquisition  for 
continued  use.  The  article  to  be  acquired  is  in 
place  and  will  be  retained  in  the  same  use 
that  exi^ited  at  the  time  of  acquisition, 
without  change  in  size,  capacity  or  character, 
(ii)  Acquisition,  construction,  reconstruction 
or  installation  for  replacement  or  upgrading. 
The  article  will  replace  or  upgrade  a 
substantially  identical  original  article 
without  more  than  a  minimal  change  in  its 
use,  size,  capacity,  or  location  |e  g 
replacement  of  water  or  sewer  lines 
reconstruction  of  curbs  and  sidewalks 
repaving  streets,  and  modification  of 
buildings  to  provide  access  for  elderly  and 
handicapped  persons). 

(FR  Doc.  79-24549  Filed  8-8-79;  8:45  am| 
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